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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF LOUISIANA 

 ALEXANDRIA DIVISION 

 

UNITED STATES OF AMERICA     *   CRIMINAL NO. 1:17-CR-00204-001 

VERSUS             *   CHIEF JUDGE DRELL 

NATHAN BURL CAIN, II, et al          *   MAGISTRATE JUDGE PEREZ-MONTES 

 
REPLY MEMORANDUM IN SUPPORT OF MOTION 

TO SUPPRESS  
 

 Pursuant to this Court’s Memorandum Order (PACER Doc. 49), undersigned 

counsel submits this supplemental Memorandum on behalf of Nathan B. Cain, II and 

Tonia Cain to address the issue of standing.   

 At the very core of the Fourth Amendment is the right of a man to retreat into his 

home and there be free from unreasonable Governmental intrusion. Silverman v. United 

States, 635 U.S. 505 (1961). A review of the jurisprudence of both the United States 

Supreme Court and the Fifth Circuit Court of Appeal leaves no doubt that Mr. and Mrs. 

Cain have standing to contest this search and seizure. 

 In Jones v. United States, 362 U.S. 257 (1960), the Court held that a defendant 

who had been given the use of an apartment by his friend had standing. Mr. Jones had 

clothing in the apartment, had slept there “maybe a night”, and was the sole occupant of 

the apartment. The search of the apartment violated his Fourth Amendment right. This 

ruling was upheld in Minnesota v. Carter, 525 U.S. 83 (1998).  
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 Although Mr. and Mrs. Cain did not own the residence in which they lived, he still 

had a possessory interest and a reasonable expectation of privacy. Moreover, this 

expectation of privacy is one which society would recognize as reasonable. Fourth 

Amendment rights are individually held and cannot be asserted solely by reference to a 

particular place. Rakas v. Illinois, 439 U.S. 128 (1978) citing Katz v. United States, 389 

U.S. 347 (1967). 

  A legitimate expectation of privacy in the home exists whether a person owns or 

rents the home. In United States v. Vega, 221 F.3d 789 (5th Cir. 2000), the Court held that 

a subjective and legitimate expectation of privacy can be established in the residence of 

another, citing Minnesota v. Olson, 495 U.S. 91 (1990). Vega also recognized that the 

Fourth Amendment protections are “presumptively applicable” to premises owned or used 

by an individual. The Court held that the defendant Izquierdo, as lessee, had the right to 

exclude others and was legitimately on the premises.   

 The residence searched was the home of Mr. and Mrs. Cain. It is of no moment 

that the house was owned by the State. It was provided to Mr. Cain and his wife for their 

exclusive use. Undersigned counsel understands that this Court may need to hear 

additional testimony on the living arrangements and use of the residence which was 

searched. However, it is anticipated that neither the State of Louisiana, nor the United 

States Attorney’s Office would contest the following facts: The Cains were given keys to 

this house. They clearly had the right to exclude others from their residence, and in fact, 

did exclude others from their residence. It was not a common area where any employee of 
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Avoyelles Correctional Center could enter. It was treated as their personal residence, not 

only by the Cains, but by everyone else associated with Avoyelles Correctional Center. 

Mr. and Mrs. Cain took normal precautions to maintain their privacy. It is where Mr. and 

Mrs. Cain slept, ate, and raised children. They kept their clothes there and other personal 

belongings.  

 There can be no question they had an expectation of privacy, and accordingly they 

have standing to contest this search. A person can even have a reasonable expectation of 

privacy in his place at work. In O’Connor v. Ortega, 480 U.S. 709 (1987), a psychiatrist 

employed at a state hospital had a reasonable expectation of privacy in his office. 

 As this Court noted, the Louisiana Department of Corrections has promulgated at 

least one regulation relating to this issue. A-06-001 (cited by this Court) provides, among 

other things, that such housing should be provided rent free to Staff which shall be 

required to occupy State housing and be available for duty to promote safe, stable, and 

effective operations on a 24 hour basis. It is up to the warden of each institution to define 

which Staff will be provided the housing. The Government acknowledges this. On page 2 

of their Memorandum in Opposition to Motion to Suppress (PACER Doc. 28) the 

Government notes: “Since Nathan Cain was Warden of AVC, the Cains received housing 

on prison grounds in a State-owned house.”  

 The Department of Public Safety and Corrections acknowledged the right of the 

Cains to remain in their residence after they were placed on leave. A letter dated August 

10th, 2016 (attached as Exhibit A) addressed to Jill Craft, the attorney for Tonia and 

Case 1:17-cr-00204-DDD-JPM   Document 50   Filed 04/30/18   Page 3 of 7 PageID #:  180



 4 

Nathan Cain at the time, stated: “As you are aware, both Mr. and Mrs. Cain were placed 

on leave pending investigation in February of 2016. They maintain the right to remain 

in the Warden’s residence.” (Emphasis added) The letter goes on to note that the Cains 

did not pack or move their personal property.  

 The search warrant in this case was executed on June 8th. On July 1st, again 

DPS&C wrote to Mrs. Craft (attached as Exhibit B) and stated: “I have not received any 

communication from either you or Mr. Cain’s new attorney about completing the removal 

of Mr. and Mrs. Cain’s property from the Avoyelles Correctional Center, recently 

renamed Raymond Laborde Correctional Center.” In the letter, the attorney for the 

DPS&C notes that they are trying to get a new Warden at the AVC and needed Mr. and 

Mrs. Cain to move out of the premises. This letter was sent three weeks after the search 

warrant.  

 The Inspector General, in applying for the search warrant, noted the privacy 

interest of Mr. and Mrs. Cain. In the second paragraph of the application for the search 

warrant, the IG states:   

     “That probable cause exists for the issuance of a search warrant authorizing the 
search of a single family dwelling customarily used as the personal residence of 
the Warden of Avoyelles Correctional Center (ACC), together with a metal 
building and dog house/pen…” (Emphasis added) (See Exhibit C) 
 

 Obviously, the State of Louisiana recognized a reasonable expectation of privacy 

in this residence. If the Inspector General actually felt like the Cains did not have an 

expectation of privacy, then no search warrant would have been sought in the first place.  

Case 1:17-cr-00204-DDD-JPM   Document 50   Filed 04/30/18   Page 4 of 7 PageID #:  181



 5 

 As this Court noted in its Memorandum Order, United States v. Gomez, 276 F.3d 

694 (5th Cir. 2001) ruled: “To establish standing to contest the validity of a search under 

the Fourth Amendment, the defendant must prove that he had a reasonable expectation of 

privacy.” At page 696. Gomez went on to hold that “where there is standing to contest the 

validity of a search depends on (1) whether the defendant is able to establish an actual, 

subjective expectation of privacy with respect to a place being searched or the items being 

seized, and (2) whether that expectation of privacy is one which society would recognize 

as reasonable.” At page 697-98. 

 In Gomez, the question was whether or not Mr. Gomez had an expectation of 

privacy in a truck that he did not own, but which was parked on his property. The Court 

noted that the factors to be weighed, included whether the defendant has a possessory 

interest in the things seized or the place searched; whether he has the right to exclude 

others from that place; whether he has exhibited a subjective expectation that it would 

remain free from Governmental invasion; whether he took normal precautions to maintain 

his privacy; and whether he was legitimately on the premises. All of these factors weigh 

heavily in favor of Mr. Cain and Mrs. Cain.  

 In United States v. Kye Soo Lee, 898 F.2d 1034 (5th Cir. 1990), also cited by the 

Court in its Memorandum, the Fifth Circuit held that where a person has borrowed an 

automobile from another, the borrower becomes a lawful possessor of the vehicle and 

thus has standing to challenge its search.  
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 In sum, there can be no doubt that Mr. and Mrs. Cain had an expectation of privacy 

in their residence. It is of no moment that the house was owned by the State of Louisiana 

and not personally owned by the Cains. All of the factors discussed in this Memoramdum 

weigh heavily in support of a finding that Mr. and Mrs. Cain have standing.   

 

RESPECTFULLY SUBMITTED 
BY ATTORNEYS: 
 
     
WALTERS PAPILLION THOMAS  REBECCA L. HUDSMITH, FEDERAL   
CULLENS, LLC     PUBLIC DEFENDER FOR THE   
       MIDDLE & WESTERN DISTRICTS OF 
       LOUISIANA    
   
__/s/John S. McLindon  __________      /s/Cristie Gautreaux Gibbens         _            
JOHN S. McLINDON, Of Counsel                         CRISTIE GAUTREAUX GIBBENS 
Bar Number 19703     Assistant Federal Public Defender 
12345 Perkins Road, Bldg. 2, Ste. 202  Bar Number 24102 
Baton Rouge, LA  70810    102 Versailles Blvd., Suite 816 
225-236-3636, Telephone    Lafayette, Louisiana 70501 
225-236-3650, Facsimile    337-262-6636, Telephone 
E-mail: mclindon@lawbr.net    337-262-6605, Facsimile 
Counsel for Nathan Burl Cain, II   Email: Cristie_gibbens@FD.org 
       Counsel for Tonia Bandy Cain 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF LOUISIANA 

 ALEXANDRIA DIVISION 

 

UNITED STATES OF AMERICA     *    CRIMINAL NO. 1:17-CR-00204-001 

VERSUS             *    CHIEF JUDGE DRELL 

NATHAN BURL CAIN, II, et al          *  MAGISTRATE JUDGE PEREZ-MONTES 

 
CERTIFICATE OF SERVICE 

 
I hereby certify that on April 30, 2018, a copy of the foregoing Motion was filed 

electronically with the Clerk of Court using the CM/ECF system.  Notice of this filing will be 

sent to all counsel of record by operation of the court’s electronic filing system.   

 
 
  ____________/s/ John S. McLindon_____________ 
 JOHN S. McLINDON 
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