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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF LOUISIANA 

 ALEXANDRIA DIVISION 

 

UNITED STATES OF AMERICA     *    CRIMINAL NO. 1:17-CR-00204-001 

VERSUS             *    CHIEF JUDGE DRELL 

NATHAN BURL CAIN, II, et al          *  MAGISTRATE JUDGE PEREZ-MONTES 

 
JOINT MOTION TO SUPPRESS  

 
 NOW INTO COURT, through undersigned counsel, come the Defendants Nathan Burl 

Cain, II and Tonia Bandy Cain, who move this Court for the following relief: 

      1. 

In this case, the Defendants were indicted on August 11th, 2017 in the above captioned 

matter in a 6 Count, 10 page Indictment alleging wire fraud. The Indictment also contains a 

forfeiture count. (See Rec. Doc. 1) 

      2. 

  The Defendants bring this Motion pursuant to Federal Rule of Criminal Procedure 12(b), 

as well as the Fourth Amendment to the United States Constitution, seeking to suppress evidence 

obtained illegally in this matter. The Defendants seek an Order from this Court suppressing the 

evidence and prohibiting the Government from introducing into evidence any tangible objects, or 

information, or statements obtained in violation of Mr. and Mrs. Cain’s Constitutional and 

statutory rights.  

      3. 

 The Defendants request an Evidentiary Hearing on this Motion.  

Case 1:17-cr-00204-DDD-JPM   Document 34   Filed 02/02/18   Page 1 of 3 PageID #:  90



 2 

      4. 

 A Memorandum of Authorities is attached.  

 

 WHEREFORE THE DEFENDANTS PRAY that the Court, after considering the law, 

evidence, and arguments of counsel, enter an Order suppressing all evidence obtained in 

violation of Mr. and Mrs. Cain’s Constitutional and statutory rights.  

 

RESPECTFULLY SUBMITTED 
BY ATTORNEYS: 
 
     
WALTERS PAPILLION THOMAS  REBECCA L. HUDSMITH, FEDERAL   
CULLENS, LLC     PUBLIC DEFENDER FOR THE   
       MIDDLE & WESTERN DISTRICTS OF 
       LOUISIANA    
   
__/s/John S. McLindon  __________      /s/Cristie Gautreaux Gibbens         _            
JOHN S. McLINDON, Of Counsel                         CRISTIE GAUTREAUX GIBBENS 
Bar Number 19703     Assistant Federal Public Defender 
12345 Perkins Road, Bldg. 2, Ste. 202  Bar Number 24102 
Baton Rouge, LA  70810    102 Versailles Blvd., Suite 816 
225-236-3636, Telephone    Lafayette, Louisiana 70501 
225-236-3650, Facsimile    337-262-6636, Telephone 
E-mail: mclindon@lawbr.net    337-262-6605, Facsimile 
Counsel for Nathan Burl Cain, II   Email: Cristie_gibbens@FD.org 
       Counsel for Tonia Bandy Cain 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF LOUISIANA 

 ALEXANDRIA DIVISION 

 

UNITED STATES OF AMERICA     *    CRIMINAL NO. 1:17-CR-00204-001 

VERSUS             *    CHIEF JUDGE DRELL 

NATHAN BURL CAIN, II, et al          *  MAGISTRATE JUDGE PEREZ-MONTES 

 
CERTIFICATE OF SERVICE 

 
I hereby certify that on February 2, 2018, a copy of the foregoing Motion was filed 

electronically with the Clerk of Court using the CM/ECF system.  Notice of this filing will be 

sent to all counsel of record by operation of the court’s electronic filing system.   

 
 
  ____________/s/ John S. McLindon_____________ 
 JOHN S. McLINDON 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF LOUISIANA 

 ALEXANDRIA DIVISION 

 

UNITED STATES OF AMERICA     *    CRIMINAL NO. 1:17-CR-00204-001 

VERSUS             *    CHIEF JUDGE DRELL 

NATHAN BURL CAIN, II and           *  MAGISTRATE JUDGE PEREZ-MONTES 
TONIA BANDY CAIN   
 

MEMORANDUM IN SUPPORT OF JOINT MOTION TO 
SUPPRESS ON BEHALF OF DEFENDANTS NATHAN B. 

CAIN, II AND TONIA B. CAIN 
 

 Nathan Cain and Tonia Cain move to suppress any and all evidence obtained and/or 

seized by the State of Louisiana, Office of the Inspector General (OIG). As will be discussed in 

this Memorandum, the OIG exceeded their statutory authority in executing a search warrant and 

seizing certain evidence. This evidence has been turned over to the United States Attorney’s 

Office for the Western District of Louisiana, who is using it to prosecute Tonia and Nathan Cain. 

The Silver Platter Doctrine enunciated in Elkins v. United States, 364 U.S. 206 (1960), prohibits 

federal prosecutors from using evidence illegally obtained by State officials.  

     BACKGROUND  

 The Avoyelles Correctional Center (ACC) is a medium security adult correctional center 

located in Cottonport, Louisiana. It is one of 9 State correctional facilities operated by the 

Louisiana Department of Public Safety and Corrections. Defendant Nathan B. Cain began 

serving as Warden of ACC on June 13th, 2012. He retired on May 24th, 2016.  

 Tonia Cain was an employee of ACC. She retired on May 21st, 2016.  
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 On June 8th, 2016, Nicole S. Compton, a criminal investigator with the Louisiana Office 

of the State Inspector General presented an “Application for Search Warrant” to the Judges of the 

12th Judicial District, State of Louisiana. A search warrant was signed by one of the Judges on the 

same date, June 8th, 2016 at approximately 8:35 a.m. The search warrant was executed and 

carried out later that day at the residence of Nate and Tonia Cain. The evidence obtained in this 

search and seizure was eventually turned over to the United States Attorney’s Office for the 

Western District of Louisiana, who in turn, used it to obtain an indictment in the above captioned 

matter against the Defendants Nathan and Tonia Cain. 

 Because the Louisiana Office of the Inspector General does not have authority to obtain 

and execute search warrants, all of the evidence obtained must be suppressed and held 

inadmissible at the Trial of this matter.  

 LOUISIANA OFFICE OF INSPECTOR GENERAL 

 The Office of the State Inspector General was established by the Louisiana Legislature in 

2008. The statutes establishing the OIG can be found at La. R.S. 49:220.21 through La. R.S. 

49:220.26. The OIG is a “body corporate” domiciled in Baton Rouge. (See La. R.S. 49:220.22) 

 The authority, duties, powers, and functions of the OIG are set forth in § 220.24. A 

reading of subparagraph (J) of § 220.24 would initially lead one to believe that the OIG can 

execute search warrants. That paragraph reads:  

 “The Office of the State Inspector General is designated as a law enforcement agency and 
conferred all investigative powers and privileges appurtenant to a law enforcement agency 
under state law as necessary and in furtherance of the authority, duties, powers, and functions 
set forth in this part. These powers and privileges shall not include arrest powers but shall 
include access to computer systems, information obtained for the use of law enforcement 
personal, and any information contained in the criminal history record and identification file 
of the Louisiana Bureau of Criminal Identification and Information.” 
 

 Upon further review of this statute and others, it is clear that the Legislature never gave 
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search warrant authority to the OIG.  

 Although the above quoted statute says that the OIG is designated as a law enforcement 

agency, the Legislature specifically denied arrest powers to the OIG. Likewise, when the 

Legislature gave the OIG subpoena power [see § 220.24 (F)(2)], the Legislature required the OIG 

to go through specific steps which a regular law enforcement agency would not have to go 

through. For example, a subpoena or subpoena duces tecum can only be issued upon approval of 

the Judge of the District Court of the Parish in which the Office of the OIG is domiciled (East 

Baton Rouge Parish—19th Judicial District Court) upon application in writing by the Inspector 

General. The 19th Judicial District Court has exclusive jurisdiction to issue subpoenas. No other 

Court in the State of Louisiana is authorized to issue subpoenas for the Louisiana Inspector 

General. Additionally, a Judge at the 19th Judicial District Court, who might authorize a 

subpoena, is required to issue a written decision within 72 hours after receipt of such application 

for a subpoena. No regular law enforcement agency is required to do this.  

 Nowhere does the enabling statute give the OIG search warrant power.  

 The law on search warrants in Louisiana can be found at La. C.Cr.P. Art. 161 through 167. 

These articles set forth, among other things, who can issue search warrants, who can obtain 

search warrants, and when search warrants can be issued. Important to this case is Art. 163, 

which provides:  

 “(A) a search warrant shall be directed to any peace officer, who shall execute it and bring 
property seized into the Court issuing the warrant.” (Emphasis added) 
 

 Neither the Inspector General himself, nor any of his employees are peace officers as defined 

and contemplated by Louisiana Law. “Peace officer” is defined at La. R.S. 14:112.1(B)(3) as 

follows: 

  “Peace officers shall include commissioned police officers, sheriffs, deputy sheriffs, 
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marshals, deputy marshals, correctional officers, constables, wildlife enforcement agents, 
park wardens, livestock brand inspectors, forestry officers, military police, fire marshal 
investigators, probation and parole officers, attorney general investigators, and district 
attorney investigators.” 
 

 This is a lengthy and detailed list of what constitutes a peace officer. Noticeably absent is any 

mention of the Louisiana Office of the Inspector General or any of its employees.1 Clearly, if the 

Louisiana Legislature wanted to give search warrant authority to a “livestock brand inspector”, as 

they did, they could have included employees or investigators with the Office of the Inspector 

General. They chose not to do so.  

 Additional statutes regarding peace officers can be found at La. R.S. 40:2401-2406. §2402 is 

the definition section, and gives a lengthy and detailed definition of peace officer. Nowhere is the 

Louisiana OIG or its employees included in those definitions. In fact, the definition given in 

§2402 (3)(a) provides that a peace officer is any full time employee of the State…or public 

agency whose permanent duties include the making of arrests, the performing of searches and 

seizures, or the execution of criminal warrants…” As noted above, the OIG specifically denied 

arrest power to the OIG.  

 It is clear that the Legislature limited the OIG’s power and authority to what is necessary for 

investigation. For example, although not an issue in this case, the OIG can only investigate 

executive branches of the Louisiana State Government. They do not have the power or authority 

to investigate the Judicial Branch, the Legislative Branch, or any private citizen. The Legislature 

saw fit to limit their authority to investigations of Executive Branch agencies.2  

 Beyond the Executive Branch, the OIG has no power. This is not characteristic of a 

                               
1 Recall that the OIG was established in 2008. The OIG has had nine years during which it could 
have asked the Legislature to give it search warrant authority. 
2 Here, the Louisiana Department of Corrections is a part of the Executive Branch.  
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traditional law enforcement agency. Moreover, throughout the statutes, it is clear that the OIG 

was intended to work with other law enforcement agencies in doing anything further beyond 

examining records. For example, § 220.24 (K) provides that upon credible information of 

corruption or fraud, the Office of the State Inspector General shall notify the appropriate law 

enforcement agencies. Subsequent to notifying the appropriate law enforcement agency, the 

Inspector General may assist the law enforcement agency in conducting the investigation.  

 § 220.24 (L) provides that the Office of the State Inspector General may conduct joint 

investigations and projects with other oversight or law enforcement agencies. 

 While the OIG is to investigate the management and affairs of Executive Branch agencies, 

nothing in the statute authorizes the OIG to engage in the intrusive conduct of entering into an 

agency’s property and seizing items.  

 As noted above, the enabling statute states that the OIG is a law enforcement agency and 

conferred all investigative powers and privileges appurtenant to a law enforcement agency. 

However, immediately after making this statement, the Legislature limits and defines the powers 

of the OIG. First, the OIG is specifically denied arrest powers. Then, in the last sentence of 

subparagraph (J) the Legislature gives the Inspector General the authority and privilege to access 

criminal databases.  

 The statute purports to confer all investigative powers and privileges pertinent to a law 

enforcement agency on the OIG; however, when the Legislature lists those powers and 

privileges, in the last sentence of Paragraph J, they appear to give the Inspector General the 

authority and privilege to access criminal databases. The statute reads that the Inspector General 

can access computer systems, information obtained for the use of law enforcement, and any 

information in the Louisiana Bureau of Criminal and Identification.  
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 There are at least three different legal principles to help in the interpretation of this statute. 

The first is the principle of noscitur a sociis—“a word is known by the company it keeps”. See 

Gustafson v. Alloyd, 513 US 561 (1995). This legal principle avoids ascribing to one word, a 

meaning that is inconsistent with the accompanying words, thus giving it unintended breadth. 

The accompanying words (or phrases) in this statute, all give the Inspector General power to look 

into databases. Without this power, it would be illegal for the IG to examine these criminal 

databases. Accordingly, the statute provides that the Inspector General is a law enforcement 

agency, but then goes on to define and limit its powers under that statute. The powers are limited 

to review of criminal databases. It clearly denies them arrest power, which is normally a law 

enforcement agency power.  

 It appears that the Legislature wanted the OIG to examine and investigate. In fact, La. R.S. 

49:220.21 states that just that: 

 “In view of the responsibility of the State, it is the purpose of this part to establish an 
independent office of the State Inspector General and the Office of the Governor to examine 
and investigate the management and affairs of covered agencies.” (Emphasis added) 

  

 In  §220.24 (B), the Legislature stated that the Inspector General is authorized to examine and 

investigate the management affairs of covered agencies.  There is no authority for the OIG to 

enter into anyone’s property and seize items.  

 A second statutory interpretation principle is ejusdem generis, which provides: “Where 

general words follow specific words in a statutory enumeration, the general words are usually 

construed to embrace only objects similar in nature to those objects enumerated by the 

proceeding specific words”. See Washington State Department v. Guardianship Estate of Keffler, 

537 US 371 (2003). In our case, the specific words or phrases set forth in the statute have to do 

with accessing and examining information and computer databases. Therefore, the general 
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word—“a law enforcement agency” conferred with all investigative powers and privileges” 

should be construed to embrace only the specific ones. Simply put, had the Louisiana Legislature 

wanted to give the Inspector General search warrant power, they could have done so, much like 

they did with giving them subpoena power. In fact, it would be an absurd interpretation of the 

statute to say that the Legislature took the time to draft a statute giving the Inspector General 

subpoena power, but did not address the search warrant power. This makes no sense, as 

customarily, search warrants are far more invasive than subpoenas.  

 Likewise, it would make no sense for the Legislature would grant exclusive jurisdiction to the 

Judges of the 19th Judicial District Court to issues subpoenas, and then allow any District Court 

throughout the State to issue far more intrusive search warrants.  

 In sum, the Legislature gave the Inspector General subpoena power, but spelled out exactly 

what they must do to get the subpoena. The Legislature gave the Inspector General power to 

access various criminal databases. The Legislature was silent in this enabling statute when it 

came to the power to obtain search warrants. They were not silent in Article 163 of the Louisiana 

Code of Criminal Procedure which states that search warrants shall be directed to any peace 

officer.  

 Because the statute at issue here is a Louisiana Revised Statute, this Court can refer to the 

Louisiana Civil Code provisions on interpretations of laws. Article 9 of the Louisiana Civil Code 

provides that when a law is clear and unambiguous, and its application does not lead to absurd 

consequences, the law shall be applied as written and no further interpretation may be made in 

search of the intent of the Legislature. As noted above, it would indeed be an absurd 

interpretation of this particular statute to believe that the Inspector General has search warrant 

power, when the Legislature expressly gave the IG restricted subpoena powers, but was 
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completely silent to search warrant power.  

 Finally, in Abramski v. United States, 134 S. Ct. 2259 (2014), the Supreme Court, discussing 

statutory interpretation said: “In answering that inquiry, we must (as usual) interpret the relevant 

words, not in a vacuum, but with reference to the statutory context, structure, history, and 

purpose.”  

 The logical conclusion is that the Inspector General does not have the power to obtain search 

warrants. Accordingly, any and all evidence obtained via this search warrant was obtained 

illegally and should be held inadmissible at Trial.  

SILVER PLATTER DOCTRINE 

In Elkins v. United States, the Supreme Court was called to decide the question: “May articles 

obtained as the result of an unreasonable search and seizure by state officers, without involvement of 

federal officers, be introduced in evidence against a defendant over his timely objection in a federal 

criminal trial?”3 In essence, the Court re-examined the validity of what had come to be called the 

silver platter doctrine.4 

The Fourth Amendment prohibits unreasonable searches and seizures.5 Since Weeks v. 

United States, evidence obtained by federal agents in violation of a defendant’s Fourth Amendment 

rights has been excluded in subsequent criminal proceedings in federal court.6 Byars v. United States 

expanded the exclusionary rule to situations in which federal and state agents acted in cooperation to 

violate a defendant’s Fourth Amendment rights.7 Gambino v. United States expanded the 

exclusionary rule to situations in which state agents violate a defendant’s Fourth Amendment rights 

                               
3 Elkins v. United States, 364 U.S. 206, 208 (1960). 
4 Id. at 208. 
5 U.S. CONST. amend. IV. 
6 Weeks v. United States, 232 U.S. 383 (1914). 
7 Byars v. United States, 273 U.S. 28 (1927). 
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solely on behalf the United States.8 

 Then came Wolf v. Colorado, which determined that the Fourth Amendment protections 

against unreasonable searches and seizures are applicable to the states by virtue of the Due Process 

Clause of the Fourteenth Amendment.9 Yet, in effect, Wolf granted a right without a remedy. The 

Court pronounced that the Due Process Clause does not necessarily require states to adopt the 

exclusionary rule in state court proceedings.10 In Lustig v. United States, Justice Frankfurter coined 

the silver platter doctrine, ruling that evidence gathered in violation of a defendant’s Fourth 

Amendment rights was nonetheless admissible in federal criminal proceedings if state agents gave 

the evidence to the federal agents on a “silver platter,” without any participation on the part of the 

federal agents.11 

 In Elkins, Justice Stewart promulgates that the exclusionary rule “is calculated to prevent, not 

to repair,”12 elaborating that the purpose of the exclusionary rule is “to deter – to compel respect for 

the constitutional guaranty in the only effectively available way – by removing the incentive to 

disregard it.”13 Resurrecting a basic principle from the Court’s decision in McNabb v. United 

States,14 Justice Stewart argues that allowing such flagrant disregard of the Fourth Amendment 

through an acceptance of the silver platter doctrine has the effect to make federal courts 

“accomplices in the willful disobedience of a Constitution they are sworn to uphold.”15 

 In Elkins, the Court ultimately held that “evidence obtained by state officers during a search 

which, if conducted by federal officers, would have violated the defendant’s immunity from 

                               
8 Gambino v. United States, 275 U.S. 310 (1927). 
9 Wolf v. Colorado, 338 U.S. 25 (1949). 
10 Id. at 33. 
11 Lustig v. United States, 338 U.S. 74, 79 (1949). 
12 Elkins, 364 U.S. at 217. 
13 Id. 
14 McNabb v. United States, 318 U.S. 332 (1943). 
15 Elkins, 364 U.S. at 223. 
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unreasonable searches and seizures under the Fourth Amendment is inadmissible over the 

defendant’s timely objection in a federal criminal trial.”16 Federal courts must make an independent 

inquiry whether there has been an unreasonable search and seizure by state officers, regardless of any 

state court inquiry and irrespective of the outcome of any state court inquiry.17 

    

 

 

RESPECTFULLY SUBMITTED 
BY ATTORNEYS: 
 
     
WALTERS PAPILLION THOMAS  REBECCA L. HUDSMITH, FEDERAL   
CULLENS, LLC     PUBLIC DEFENDER FOR THE   
       MIDDLE & WESTERN DISTRICTS OF 
       LOUISIANA    
   
__/s/John S. McLindon  __________      /s/Cristie Gautreaux Gibbens         _            
JOHN S. McLINDON, Of Counsel                         CRISTIE GAUTREAUX GIBBENS 
Bar Number 19703     Assistant Federal Public Defender 
12345 Perkins Road, Bldg. 2, Ste. 202  Bar Number 24102 
Baton Rouge, LA  70810    102 Versailles Blvd., Suite 816 
225-236-3636, Telephone    Lafayette, Louisiana 70501 
1-877-241-2631, Facsimile    337-262-6636, Telephone 
E-mail: mclindon@lawbr.net    337-262-6605, Facsimile 
Counsel for Nathan Burl Cain, II   Email: Cristie_gibbens@FD.org 
       Counsel for Tonia Bandy Cain 
 
 
 
 
 
 
 
 
 

                               
16 Id. 
17 Id. at 223-24. 
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 UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF LOUISIANA 

 ALEXANDRIA DIVISION 

 

UNITED STATES OF AMERICA     *    CRIMINAL NO. 1:17-CR-00204-001 

VERSUS             *    CHIEF JUDGE DRELL 

NATHAN BURL CAIN, II, et al          *  MAGISTRATE JUDGE PEREZ-MONTES 

 
ORDER  

 
 CONSIDERING THE FOREGOING MOTION, it is hereby ORDERED the U.S. 

Attorney’s Office file a response on or before the ___ day of ___________, 2018. 

 
 ________________, Louisiana, this _____ day of February, 2018.  
 
 
 
  ___________________________________ 
  United States District Court Judge  
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