CLAIB0RNE W. BROWN, L.L.C.
ATTORNEY ^T LAW

1070-8 WEsl` CAUSEW,`Y APPRO.L\Cl]

M,\r`'DEvlLLF., Loulsl,`T`',` 70471

TELF,P[10NE: (985) 845-2824

cwbrown@cwbrown[aw.coin

February 9, 2021

ylA FACSIMILE: (985) 497-6941 and U.S. MAIL
St. John the Baptist Parish Clerk of Court
40th Judicial District Court
2393 LA-18

Edgard, LA] 70049

Re:

State of Louisiana versus Errol victor, Sr., 40th J.D.C., St. John the Baptist
Parish, Docket No. 2010-CR-172, Div. 8

Dear Sir/Madame:

Enclosed please find the Mo/J.a/I fo g«as/i - I/»/i.me/I.»ess regarding the above captioned
matter.

Thank you for your assistance.

CWB/cb
ErrelosN[es..

cc:

Motion lo Quash -Unlinieliness

AAg Grant willis (v/.a electronic mail w/encl.)

4OTH .uDlclAL DlsTRlcr couRT FOR THE pARlsH oF sT. .OHN THE BAPTlsT
STATE OF LOUISIANA

DIVISION: "8"

NO. 2010{R-172

STATE OF LOUISIANA
velsus

EREOL VICTOR, SR.

FILED:

DEPUTY CLERE

MOTION TO QUASH INDlcrRENT
UNTIMELINESS
NOW INTO COURT, though undersigned counsel, comes defendant, Errol Victor, Sr.
who moves this Honorable Court, pursuant to La. C. Cr. P. Articles 532(7), to quash the April

12, 2010 indictment in this case for failure of the State to timely bring defendant to trial as
required under La. C. Cr. P. Article 578.

Backaeund
I.

On April 15, 2008, the State of Louisiana initially charged defendant, by grand jury
indictment, with first degree murder, in violation of La. R.S. 14:30.

Defendant's case was

randomly allotted to Division "A" under case number 2008{R-165 of this Court, Judge
Medeline Jasmine presiding. Defendant pled not guilty at arraignment.
2.

The initial charges stemmed from the death of defendant's eight year old stepson on April
I, 2008, when he suffered from undetermined causes resulting in what can best be described at
this point as wideapread massive hemorthnging and respiratory failure.

Defendant was not

present at home at the time. Defendant did return home after his wife reported that his stepson
was having breathing problems. Defendant also brought his stepson to the hospital, where he

tragically passed away later that day. As a result of the death of defendant's stepson, and in part

from the puported findings of the forensic pathologist and coroner (the validity and veracity of

which are apecifically contested by defendant herein), the State brought this prosecution against
the defendant herein.
3.

On September 22, 2009, the charges were amended by indictment to second degree

murder, while engaged in the perpetration of the crime of cruelty to a juvenile, in violation of ha
R.S.14:30.1 (A)(2)a).
4.

On February 4, 2010, the Division "A" trial judge granted a defense motion to qunsh the

initial indictment due to the potential improper conduct of the St. John the Baptist Shchff s
Office ("SJBSO") with respect to both the grand jurors and grand jury witnesses. Specifically,

the basis of the motion to quash was that a deputy of the SJBSO, though a properly impaneled
grand juror, wore his deputy shirt while participating in the grand jury process, clearly displaying

his affiliation with the SJBSO. In granting the motion to quash, the Division "A" trial judge

noted not only the potential impact on fellow grand jurors, but focused specifically, and

materially, upon the potential effeet on witnesses testifying before the grand jury to "influence,

suppress or alter testimony to the prejudice of the defendant."
5.

After initially filing for reconsideration and/or appeal of the judgment, on April 6, 2010,
the State filed a notice of dismissal without prejudice of all pending charges in defendant's case.

Six drys later, on April 12, 2010, a newly empanelled grand jury re-indicted defendant with

second degree murder. Notwithstanding the clear requirements of Louisiana Uniform District
Court Rule 14.1, the case was randomly allotted to Division "8" under the above case number

2010-CR-172. The defendant explicitly objected to the re-allotment of the case to Division "8".
6.

On August I, 2014, defendant was convicted as charged by non-unanimous 10-2 verdict.

Ch September 15, 2014, defendant was sentenced to life imprisonment at hard labor, without the

benefit of parole, probation, or suspension of sentence.
7.

2

Petitioner appealed the August 1, 2014 conviction to the Louisiana Fifth Circuit Court of

Appeal, which affirmed petitioner's conviction on May 26, 2016. Petitioner applied for wht's
with the I.ouisiana Supreme Court, which considered and denied his application for writ on
October 15, 2018. On November 6, 2019, petitioner filed for reconsideration of the denial of
writs by the Louisiana Supreme Court, which refused reconsideration on February 11, 2019.
8.

On May 9, 2019, defendant filed a Petition for Writ of Certiorari with the United States
Supreme Court challenging the decision of the Louisiana Fifth Circuit Court of Appeal under 18
U.S.C. § 1257.

9.

On April 20, 2020 the United States Supreme Court rendered its decision in the case of
Jzazlaas v. Iroefisjdrty,18-5924 (4#0/2020), 590 U.S.

. In that case, the u.S. Supreme court

held that The Sixth Amendment right to a jury trial - as incorporated against the States by way
of the Fourteenth Amendment ~ requires a unanimous verdict to convict a defendant of a serious
offense." Jd at pp. I, 7. In so holding, the U.S. Supreme Cout made the following pointed

observation regarding the practice of the State of Louisiana in maintaining non-unanimous jury
convictions:

On what ground would anyone have us lcave Mr. Ramos in prison
for the rest of his life? Not a single member of this Court is
prepared to say Louisiana seeured his conviction

constitutiomlly under the Sixth Amendment. No one before us
suggests that the error was harmless. Louisiana does not claim
precedent commands aD affirmanee. In the end, the best anyone
can seem to muster against Mr. Ramos is that, if we dared to admit
in his case what we all know to be true about the Sixth
Amendment, we might have to say the same in some others. But
where is the justice in that? Every judge must live with the fact
that he or she will make some mistakes; it comes with the territory.
But it is something else entirely to perpetuate something we all
know to be wrong only because we fear the consequences of
being right.
Ranzas,18-5924, J. Gorsuch Opin. at p.26 (emphasis added).

10.
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wrongful practice of maintaining non-unanimous convictions to avoid its obligations under
Article 578.

WHEREFORE, defendant herein prays that this Honorable Court, pursuant to La. C. Cr.
P. Anicle 532(7), quash the April 10, 2010 indictment in this matter for violation of the
prescriptive period under La. C. Cr. P. Article 578.

Subm_itted;

CLAIBORNE W. BROWN (25594)
I 070-8 West Causeway Approach
Mandeville, LA 70471
Telephone: (985) 845-2824
Facsimile: (985) 246-3199

cwbrown@cwbrownlaw.com
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STATE OF LOUISIANA

NO.15-RA-339

VERSUS

FIFTH CIRCUIT

ERROL VICTOR, SR.

COURT OF APPEAL
STATE OF LOUISIANA

ON REMAND FROM THE UNITED STATES SUPREME COURT
AN APPEAL FROM TIH FORTIETH JUDICIAL DISTRICT COURT
PARISH OF sT. TolnT TIH BAPTlsT, STATE oF LOulslANA
NO.10,172, DIVISION "8"

HONORABLE MARY H. BECNEL, JUDGE PRESIDING

June 19, 2020

JUDE G. GRAV0IS
JUDGE
Panel composed of Judges Susan M. Chehardy,
Jude G. Gravois, and Marc E. Johnson

CONVICTION AND SENTENCE VACATED: REMANDED
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GRAV0IS' J.

ON REMAND FROM THE UNITED sTATEs supRmm cOuRT
On April 12, 2010, a St. John the Baptist Parish Grand Jury indicted

defendant, Errol Victor, Sr., with the second degree murder of defendant's stepson,
M.L. Lloyd, IH, while engaged in the perpetration of the crime of cruelty to a
juvenile, in violation of La. RS.14:30.1(AX2Xb). Trial commenced before a

twelve-personjury on July 22, 2014. On August 1, 2014, the jury returned a
verdict of guilty as charged. The verdict was non-unanimous (10/12).

Prior to sentencing, defendant filed several post-verdict motions, including

a motion for post-verdict j.udgment of acquittal, motion in arrest of judgment,

and motion for a new trial, all of which were denied by the trial court on August
25, 2014. On September 15, 2014, defendant was sentenced by the trial court to

life imprisonment at hard labor, without the benefit of parole, probation, or
suspension of sentence, to run consecutively with any other sentence defendant

may have been serving. Defendant's conviction and sentence were affirmed by
this Court on appeal. His wit to the Louisiana Supreme Court was denied. On
April 27, 2020, the Uulted States Supreme Court granted certiorari, vacated the

judgment, and remanded the matter to this Court for further consideration in
light of jzcz"as v. Lect7.sj.cr7Icr, No. 18-5924, 590 U.S .---, 140 S.Ct. 1390, --

L.Ed.2d I--, (2020), 2020 WL 1906545.I See Srclfe v. VJ.cfor,15-339 (La. App. 5
Cir. 5/26/16),195 So.3d 128, wrjr c7e#j.ec7,16-1516 (La.10/15/18), 253 So.3d

I The grant of certiorari by the United States Supreme Court in this case reads in its entirety as
follows, to-wit:

The motion of petitioner for leave to proceed I.#/or"a po#peH.s and the petition
for a writ of certiorari are granted. The judgment is vacated, and the case is remanded to
the Court of Appeal of Louisiana, Fifth Circuit for further consideration in light of jzc77#as'
v. £ozt7.s7.c7#c7, 590 U.S. _ (2020). Justice Alito, concurring in the decision to grant,

vacate, and remand: In this and in all other cases in which the Court grants, vacates, and
remands in light of J}c}mas v. £owJ.sJ.a/2c7, I concur in the judgment on the understanding

that the Court is not deciding or expressing a view on whether the question was properly
raised below but is instead leaving that question to be decided on remand. Justice
Thomas would deny the petition for a writ of certiorari.

15-KA-339
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Circuit for further consideration in light of Rc}mos v. I,oa#.sj.c}7?cr, 590

U. S. _ (2020).
April 27, 2020
Jr7.c/or v. Zo#7.s7.cr#cr, seiprtz (mandate issued on May 29, 2020).

In the meantime, on May 1, 2020, following the United States Supreme

Court's April 27, 2020 grant of certiorari noted above, but prior to that Court's

issuance of its judgment and mandate in this case on May 29, 2020, defendant filed
in this Court a Motion to Remand this matter to the district court in order to file
various motions in the district court. This Court granted that motion, although

prematurely, on May 14, 2020, but without first issuing a separate opinion pursuant
to the Supreme Court's order of remand. On May 21, 2020, the State of Louisiana,

through the Office of the Attorney General, filed an Application for Rehearing and
Motion to Vacate Remand Order for Lack of Jurisdiction, pointing out that this
Court's May 14, 2020 issuance of an Order granting the defendant's Motion to

Remand was premature due to the fact that the Supreme Court's judgment and
mandate in this case had not yet been issued.

At this time, pursuant to the above-quoted judgment and mandate issued by
the United States Supreme Court, we now consider defendant's conviction in light
of the Supreme Court's decision in fzcrrmos. For the following reasons, in light of

the Supreme Court's decision in fzcrmos, we find that defendant is entitled to a new

trial and accordingly vacate defendant' s conviction and sentence and remand the
matter to the trial court for futher proceedings consistent with this opinion.2

ANALYSIS
The penalty for a conviction of second degree murder is found in La. R.S.
14:30.1, which provides that whoever commits the crime of second degree murder

2 Additionally, we have separately considered and addressed the State of Louisiana's Application

for Rehearing and Motion to Vacate Remand Order For Lack of Jurisdiction, and for the reasons stated
therein and consistent herewith, we have granted the application for rehearing in part and denied the
application for rehearing in part.

15-KA-339
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Considering that the Uhited States Supreme Cout has vacated the judgment
in defendant's case because defendant was convicted of a "serious offense" by a
non-unanimous jury verdict,4 and that the instant case is still pending on direct
appeal,5 in compliance with the United States Supreme Court's directive in fzcz"os,

we find that defendant is entitled to a new trial. Accordingly, in light of the
Supreme Court's decision in jzc7mas, we vacate defendant's conviction and

sentence and remand the matter to the trial court for further proceedings consistent
with this opinion.6

CONCLUSION
For the foregoing reasons, defendant' s conviction and sentence are vacated
and the matter is remanded to the trial court for further proceedings consistent with
this Opinion.

CONVICTION AND SENTENCE
VACATED: REMANDED

4 Although defendant did not specifically challenge the non-unanimous jury verdict by

assignment of error in his appeal to this Court, the jury verdict is considered part of our errors patent
review. Louisiana courts have repeatedly held that the jury verdict is discoverable in the pleadings and
proceedings for purposes ofelTors patent review. See S/cr/e v. Crt7cJdoc4, 307 So.2d 342 (La. 1975); S/a/e
v. Sc77!/o#d, 248 La. 630,181 So.2d 50 (1965); Sfczfe v. A7!c7erso#, 07-752 (La. App. 5 Cir. 2/6/08), 979

So.2d 566, 571. See a/so S/are v. 4cevec7o,19-824 (La. 6/3/20) ,---WL ---("If the non-unanimousjury

claim was not preserved for review in the trial court or was abandoned during any stage of the
proceedings, the court of appeal should nonetheless consider the issue as part of its error patent review.
See La. C.Cr.P. art. 920(2).")

5 A judgment becomes final on direct review when either: ( 1) the defendant fails to petition

timely the United States Supreme Court for certiorari; or (2) that Court denies his petition for certiorari;
and either (a) the defendant, having filed for and been denied certiorari, falls to petition the United States
Supreme Court timely, under its prevailing rules, for rehearing of denial of certiorari; or (b) that Court
denies his petition for rehearing. See Sfc7fe v. JJo//i.c7cr);,17-1921 (La.1/29/20), 2020 WL 500475; S/c7fe v.
Reec7,14-1980 (La. 9/7/16), 200 So.3d 291, 338. Because the United States Supreme Court granted

defendant's petition for certiorari, defendant's case is still pending on direct review.
6 See S/ore v. Mj;/es,19-965 (La. App. 4 Cir. 4/29/20) ,--- So.3d ---, 2020 WL 2069885, where

the Louisiana Fourth Circuit Court of Appeal recently vacated the defendant's conviction and sentence in
light of jzcJmos and remanded the matter to the district court for further proceedings.

15-KA-339

5

6€€-VX-Sl

t|U|| `t3meISIno|jo peeddvjo |mo3 et|} o} pepurmel s| 3st3o eq}
pus `p9peaeA sl esntzo sFT} u! ]moo 9Aoqu 9H} jo }uetll8pnr eui .pe|ueJ8
ere peJOIU90 jo }!IA Joj uoT}|}9d eu} pun f./jac7#oc7 z7owwo/#.f peeoord
o} 9AI2e| Ioj leuoltI}edjo uo!}ou 9q} peu} ]Jno3 SFT} Aq Pe8Pnfpe

. pun p9Iepro sI }! `Ho"HHAA NOIIVIHalsNOD NO
•otoloq} 9suodsel et|} pus +melolueo jo

iTIA Ioj uO|}I}ed 9u} uO p9ululqns ue9q 8u!AI3t| HsnvD slln
•}!noJIo t|uIE `tzue!slnoi jo pe9ddv jo

quoo e" 0} RIVH0IIHH3 H0 LIHAA Hod NOILILHd NO
:est}o slt|} u| epepuenl 8uljIAo||oj

et|} penssl ospe Hno3 9uroJdns sopets po}fun 9t|} `ozoZ `6Z rfeN uO
•(ozoz `6z rfeN uo penss[ }ueur8pnD z"c7#s' `z7#z7.fs.j"o7 .A jo70.jj4

•4uejtt| Pun puBsnoui oAAi
neoA 9t|i uI `|Hdvjo rfep t|ifz et|} `sepe}s peim 9t|ijo eolisnf jeTt|3
`llr `SLHHHOH .D NII0f 9|qu2IouoH et|i sseu}!jIA
•Sepe}s Pe]|un eutjo slMt2i Pine uoTtn}I}suoo eq} pne
`9oI}snr pun tt|8H t|}qu prooae se `pope}s eAoqu ]mo3 sFT}jo }ueul8pnf

eHi q}qu 4Tuilojuoo uI `esne® plt2s 9t|} u| peq 9q rfeul s8ulpoooold qons

peqi lepro u| not oi aHaNVIAlml SI HsnvD SIHI
•(OzOz) _ .s.n
06s `z7zfz7.fs.f#07 .A sOMz727 jo it|8I| ul uO!pel9plsuo919q}]ng loj ilnoITD

qu|d `t3ueISInoijo peeddvjo ]moD 9ui o} poput}ulel sl esnt;a 9ap pun
`popeaeA sI 9snt!o sFT} u! unoo eAoqu 9t|}jo }ueur8Pnf 9t|} }txp ]Jno3

slt|t Aq `ozoz `4z |Hdv tlo po8pnrpe pun pelopro s| i|
•UOT|!|3d

eu} pe}uerfe 8uIAI2t| ]moo 9q} pun :oiol9t|} esuodsol 9q} pun pelo|ueo

jo }!IA Ioj uoli!ied Out uo sHLvls aHHNn HHI Ho IHnoD
m\|m|dns 9q} 0} P9uTurqns st2AA `6€€-vH-s| .oN `tue[|eddv

-luepuej3G `.HS `HOL3|A |O"E .A ee||eddv `VNV|Smorl HO
ELVIS `9seo lTnoJ[3 t|HIE `t;ueISIno|jo pe9ddvjo ]moD

:SDNIJ.H"D
•}|noJI3 UUII `T2tlt2lslnoi

jo peoddv jo ]mo3 euijo se8pnf 9qi 9[qulouoH 9qi o|.
:est2o sFT} u| tuoul8pnf 8uquo||oj 9q} penssl Hno3 eun9Idns sope}S
pequn et|} `ozoz `6z rfeN uo `z7wz?./s'./„o7 .A s'oMz727 tl? uolu|do s}[ 8u|jIAOTTOI
I(OZOZ `4Z .Jdv .S.n) (.ur9N) ty€6846T rl/\A 0ZOZ `(OZOZ)

---. S. n ---C686S-6| CDUD!s|nor| .A Jo}o!A itq pa|DOD^ }uauRpn[ `pa|unR .uao
`[ Sty P€.OS €9Z `(6[/I I/Z i;r|) 9l S|-9| `Pa/ap./S'#oo jow I/o./7z7L/ap./s'wo.ar `oo€T

