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UNITED STATES DISTRICT COURT 

 

MIDDLE DISTRICT OF LOUISIANA 

 

 

BRETTE TINGLE * CIVIL NO. 15-626 

 *  

VERSUS * HON. JOHN W. DEGRAVELLES 

 *  

TROY HEBERT, IN HIS 

INDIVIDUAL OFFICAL CAPACITY AS 

THE COMMISSIONER OF THE  

OFFICE OF ALCOHOL AND TOBACCO 

CONTROL OF THE LOUISIANA 

DEPARTMENT OF REVENUE 

* 

* 

* 

* 

* 

* 

MAG. ERIN WILDER-DOOMES 

 

 

JURY TRIAL REQUESTED 

 

DEFENDANT’S  MOTION TO STRIKE PREJUDICIAL AND INFLAMMATORY 

OPINION BY PLAINTIFF’S EXPERT PSYCHOLOGIST  

 

Defendant, the Office of Alcohol and Tobacco Control of the Department of Revenue 

(“ATC”), files this motion to strike and exclude Plaintiff’s expert psychologist Dr. Alan Taylor 

from testifying or offering an opinion as to the potential effects on Plaintiff if he is unsuccessful 

in this litigation.  ATC asserts that such opinion is not relevant or probative to claims, and, 

instead, is inflammatory, prejudicial, and designed to invoke the jury’s sympathy, guilt, and 

emotions. Therefore, this opinion should be excluded under Fed. R. Evid. 403. 

Pursuant to this Court’s standing instruction, counsel have conferred prior to filing this 

motion in limine. In response to the ATC’s concerns about this testimony and opinion, Plaintiff’s 

counsel stated he had spoken to Dr. Taylor, and, “at [Plaintiff’s counsel’s] request, Dr. Taylor is 

working on alternative language, which, . . . should address your concerns.” However, Dr. Taylor 

has not updated his report to eliminate the language, and, further, there is no assurance from 

Plaintiff’s counsel that this opinion will not be elicited from Dr. Taylor or Dr. Taylor will not 

offer the opinion at trial.  Instead, it appears Dr. Taylor may try to offer the opinion through 

“alternative language.”  
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WHEREFORE, Defendant ATC seeks to strike and exclude inflammatory and prejudicial 

opinion testimony by Dr. Alan Taylor. 

              Respectfully Submitted: 

JEFF LANDRY 

ATTORNEY GENERAL  

 

/s/ Renee Culotta    

RENEE G. CULOTTA (La. Bar No. 24436) 

JOSEPH E. LEE III (La. Bar No. 26968) 

Special Assistant Attorney General  

FRILOT L.L.C. 

1100 Energy Centre, Suite 3700 

New Orleans, LA  70163 

Telephone: 504-599-8000 

Facsimile: 504-599-8100 

Email:  rculotta@frilot.com 

 

COUNSEL FOR DEFENDANT 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on this 9th day of July, 2018, a copy of the above and foregoing 

pleading was filed electronically with the Clerk of Court using the CM/ECF system.   

       /s/ Renee Culotta   
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UNITED STATES DISTRICT COURT 

 

MIDDLE DISTRICT OF LOUISIANA 

 

 

BRETTE TINGLE * CIVIL NO. 15-626 

 *  

VERSUS * HON. JOHN W. DEGRAVELLES 

 *  

TROY HEBERT, IN HIS 

INDIVIDUAL OFFICAL CAPACITY AS 

THE COMMISSIONER OF THE  

OFFICE OF ALCOHOL AND TOBACCO 

CONTROL OF THE LOUISIANA 

DEPARTMENT OF REVENUE 

* 

* 

* 

* 

* 

* 

MAG. ERIN WILDER-DOOMES 

 

 

JURY TRIAL REQUESTED 

 

DEFENDANT’S MEMORANDUM IN SUPPORT 

 OF MOTION TO STRIKE PREJUDICIAL AND INFLAMMATORY OPINION BY 

PLAINTIFF’S EXPERT PSYCHOLOGIST  

 

Defendant, the Office of Alcohol and Tobacco Control of the Department of Revenue 

(“ATC”), files this motion to prevent Plaintiff’s expert psychologist from testifying or offering 

an opinion as to the potential effects on Plaintiff if he is unsuccessful in this litigation.  Dr. Alan 

Taylor, a psychologist retained as an expert by Plaintiff’s counsel, opines that if Plaintiff Brette 

Tingle is unsuccessful in this lawsuit (i.e., the jury returns a defense verdict), Plaintiff is at risk 

for “significant depression even to the point of self-harm.”  In other words, Dr. Taylor seeks to 

inform the jury that if they don’t find in Tingle’s favor, he is at risk to commit suicide. This 

testimony must be excluded as it is not relevant and extremely prejudicial.   
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I. FACTUAL BACKGROUND 

 Plaintiff’s counsel retained Dr. Alan Taylor as an expert psychologist in this case. Dr. 

Taylor is not Plaintiff’s treating physician or psychologist. Instead, Dr. Taylor has evaluated 

Plaintiff twice as a retained expert.  Dr. Taylor’s first evaluation occurred in August 2016 (the 

initial testing and evaluation) and, his updated evaluation occurred last month, on June 19, 2018, 

in preparation for the upcoming trial. Dr. Taylor rendered two reports: the first report was 

rendered in August 2016, is ten pages, and is entitled “Report of Psychological Evaluation" 

(Exhibit A); the second report is a letter update to the original report dated June 27, 2018, is three 

pages, and was previously attached to Plaintiff’s motion for leave to supplement the expert report 

(Rec. Doc. 218) (Exhibit B).
1
  

 Dr. Taylor asserts the following inflammatory and objectionable opinions in his reports:  

If [Brette Tingle’s] attempt to address his problems in court is 

unsuccessful, this will form an extension of the humiliating circumstances 

that he already finds almost unbearable. There would likely be a 

significant risk of a depressive episode, possibly including suicidal 

ideation or behavior, or a fugue state. 

 

(Exhibit A, p. 9, ¶ 1.)  

Depending on the outcome of his efforts, Brette is at risk for a significant 

and possibly impulsive emotional reaction or as he puts it, “I would just go 

away”. 

 

(Exhibit A, p. 9,  ¶ 3.)  Dr. Taylor’s most recent report states this even more pointedly: 

A resolution of his legal proceedings will have variable effects depending 

on whether he is successful, feels vindicated, and can reestablish himself.  

If this case has a poor outcome, I would be very concerned about his 

emotional well-being and would expect that the risk for significant 

depression even to the point of self-harm would increase.  

                                                 
1
 Defendant has sought to obtain Dr. Taylor’s records, specifically, any notes, testing, or other documents, from the 

June 19, 2018 evaluation. Defendant previously issued a subpoena to Dr. Taylor for his records, and Defendant have 

asked that Dr. Taylor update his response to that subpoena. However, Dr. Taylor has not provided to Defendants 

with updated records to date. These records may provide additional support for this motion, in which case, 

Defendants will supplement the motion accordingly. 

Case 3:15-cv-00626-JWD-EWD   Document 229-1    07/09/18   Page 2 of 6



3 

 

 

(Exhibit B, p. 3, ¶ 2.)  

 Defendant seeks to exclude these opinions as they are not relevant to Plaintiff’s 

emotional distress caused by the alleged retaliation, invasion of privacy and/or defamation, and 

are highly prejudicial and are intended to sway a jury to render a verdict for Plaintiff out of 

sympathy. 

II. LAW AND ANALYSIS 

A. Legal Standard 

 The ATC is not questioning Dr. Taylor’s qualifications or expertise in the field of 

psychology; this is not a Daubert motion to exclude Dr. Taylor as an expert in this case.  Indeed, 

as this Court has previously noted, “it is apparent [Dr. Taylor] is highly qualified and very 

experienced.”  Williams v. E.I. du Pont de Nemours, 14-382, 2016 WL 1417816, at *3 (M.D. La. 

April 11, 2016).    

 Instead, Defendant seeks to strike only Dr. Taylor’s opinion regarding Brette Tingle’s 

potential response should he lose this case, that is, that there is a significant risk that Tingle 

would experience depression, suicidal ideation or behavior, enter a fugue state, have an 

“impulsive emotional reaction,” and inflict “self-harm” if he is unsuccessful at trial. (See Exhibit 

A, p. 9; Exhibit B, p. 3.)  This opinion is not relevant to an issue in this case and is highly 

prejudicial, and therefore, should be excluded under Federal Rules of Evidence 401, 402 and 

403. 

 Rule 403 is discretionary and allows a court to “exclude relevant evidence if its probative 

value is substantially outweighed by a danger of one or more of the following: unfair prejudice, 

confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting 
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cumulative evidence.” Fed. R. Evid. 403. According to the relevant advisory committee, 

“’[u]nfair prejudice’ within its content means an undue tendency to suggest decision on an 

improper basis, commonly, though not necessarily, an emotional one.” Fed. R. Evid. 403 

advisory committee note.  As case law further explains, “evidence is prejudicial [for purposes of 

Rule 403] only when it tends to have some adverse effect upon accused beyond proof of fact or 

issue that justified its admission into evidence, by proving some adverse fact not in issue or 

exciting emotions against accused.” United States v. Figueroa, 618 F.2d 934, 943 (2 Cir. 1980). 

Although Rule 702 permits expert opinion testimony if its preconditions are met, Rule 702 “does 

not render all expert testimony admissible.” Baxter v. Anderson, 2017 WL 8944175, at * 2 (M.D. 

La. Oct. 4, 2017).  “Rather, beyond being subject to the Rule’s helpfulness requirements, expert 

testimony can still be excluded per Rule 403.” Id.   

 Dr. Taylor’s opinion regarding Plaintiff’s response should he not succeed in this litigation 

is not relevant or probative of any issue as it does not have any tendency to prove a fact of 

consequence to Plaintiff’s claims. Plaintiff’s emotional distress, depression and/or anxiety caused 

by trial or the litigation process is not at issue; likewise, Plaintiff’s potential reaction to the jury’s 

finding is not and cannot be an element of his emotional distress or compensatory damages 

flowing from his alleged retaliation, invasion of privacy or defamation claims.  Instead, this 

opinion is designed solely to elicit sympathy and a verdict based on an emotional response. 

Indeed, the opinion is tantamount to emotional blackmail of the jurors—that is, find in favor of 

Plaintiff, else he might commit suicide (and you, the jury, will be to blame for it). This is a 

powerful form of manipulation, the classic “self-punisher’s threat.” Further, this opinion is 

speculative, has no scientific basis, and, more importantly, is an improper instruction to the jury. 

If Dr. Taylor is allowed to present this opinion to the jury, it will likely illicit fear, obligation and 
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guilt from the jury. Therefore, Dr. Taylor’s opinion suggesting Tingle’s anticipated reaction to 

the jury verdict should have no place in this litigation.  See e.g., Lopez v. Allstate Fire and 

Casualty Ins. Co., 2015 WL 5584930, at * 1 (S.D. Fla. Sept. 23, 2015) (excluding expert 

physician who would offer opinion as that plaintiff’s testifying and attendance at trial posed a 

serious risk to her health as “wholly irrelevant” and unfairly prejudicial to Defendant).  

III.  CONCLUSION 

WHEREFORE, Defendant the Office of Alcohol and Tobacco Control of the Department 

of Revenue respectfully requests this Honorable Court to exclude Dr. Alan Taylor from 

testifying or offering any opinion regarding the anticipated consequences should Plaintiff be 

unsuccessful in litigation.  

              Respectfully Submitted: 

JEFF LANDRY 

ATTORNEY GENERAL  

 

/s/ Renee Culotta    

RENEE G. CULOTTA (La. Bar No. 24436) 

JOSEPH E. LEE III (La. Bar No. 26968) 

Special Assistant Attorney General  

FRILOT L.L.C. 

1100 Energy Centre, Suite 3700 

New Orleans, LA  70163 

Telephone: 504-599-8000 

Facsimile: 504-599-8100 

Email:  rculotta@frilot.com 

 

COUNSEL FOR DEFENDANT 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on this 9th day of July, 2018, a copy of the above and foregoing 

pleading was filed electronically with the Clerk of Court using the CM/ECF system.   

       /s/ Renee Culotta   
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